SHUTTLEWORTH;% 'NGERSOLL

V.C, SHUTTLEWORTH 1900-1005

.M, INGERSOLL 190 2-1G72

CoNSTANCE M, ALT
BrIAN D). BERGETROM
JOHN M, BICKEL
JACET. BISGART
KEVIN J. CASTER

DrEW A. COMINGS-PRTERSON

WiLLzAM J, DALY
THERESA C. DAVIS
LAURIE L. DawLEY
Joun H, EdruanT
DEAN R, EiNCK
RiCHARD S, FrY

ATTORNEYS AT LAW

RiCHARD C. GARBERSON
ALLAN L., HARNMS
WILLIAM 8. HOCHRSTETLER
TRICIA FHOFFMAN-SIMANEK
Rontry B. HoocHTON
MARK F.A. HODSON
WesLEy B, HUISINGA
DONALE L. JOHNEON

Sam E. JoNES

LiNDA M. KIRSCH
TIMOTHY §. KLIMA

DIANE KUTERG

MICHAEL O, MOIDSRMOTT
DERNGS J, MCMENTMEN
JAMES C, NEMMERS

%ESTABLISHED 1854

Doua1As R, OFLSCHLANGER
DaNa L, ODxeey
STREVEN J, PACE
B2ETT . PAVENDICK
THOMAS P, PRIFER
Narncy J. PENNER
WILLIAM P, PROWELL
IENNIFRR B, RiNDEN
MarTY L, ROWLET
Gary J, STREIT
JASON K. SYISMA
MARK L., ZAIGER

REGISTERED PATENT LAWYERS

ALLAN L. HagmSs
TIMOTIEY J. KLiMAa

]

PIL.C‘

CARQLINE M, NASH *
JAMES ., NEMMERS
BRETT ), PAPENDICK.
JASON R, SYTSMA
MARLANA K, TITHS **
COUNSEL
SARAH W, ANDERSON
CARCLINE M., NASH *
WILLIAM D, SINDLINGER
Marsana K. TITHS **
OF COUNSEL
THOMAS M, COLLING
WILLIAM R, SHUFTLEWORTH,

* ATMITTER IN BC, MD AND VA ONLY
FADMITTED ¥ DC AND MD ONLY

May 14, 2012

Susan D. Battani, Director
Office of Auditor of State
State of lowa

State Capitol Building
Des Moines, 1A 50319

Re:  Winneshiek Medical Center

Dear Ms. Battani;

I am writing on behalf of Winneshiek Medical Center in response to your
letter dated April 11. 2012. I have enclosed the Affidavit of Ben Wyatt, the Chair
of the Board of Trustees of Winneshiek Medical Center.

Based on the information provided in this response and in Mr. Wyatt's
Affidavit, Winneshiek Medical Center respectfully requests that you determine
that there is no basis for further action with regard to Winneshiek Medical
Center’s compliance with lowa’s Open Meetings law, Iowa Code Chapter 21.

1. Background:

As described in Mr. Wyatt’s Affidavit, Winneshiek Medical Center is a 25
bed critical access hospital located in Decorah, Iowa. The purpose and mission of
the hospital is to provide quality medical services to the citizens of Winneshiek
County. In 2005, to best serve the needs of Winneshiek County’s residents,
Winneshiek Medical Center formed an alliance with the Mayo Clinic through
affiliation with the Mayo Health System, now the Mayo Clinic Health System. At
that time, Winneshiek Medical Center entered into a Management Services
Agreement and Professional Services Agreement with the Mayo Clinic. Under
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the Management Services Agreement, the Mayo Clinic provides administrative
services to Winneshiek Medical Center. Under the Professional Services
Agreement, Mayo provides physician services through the Decorah Clinic.

There is a second health system which provides medical services in
Decorah. The two systems compete for patients and market share. For a number
of years, including 2010 and 2011, the years that are the subject of your inquiry,
Winneshiek Medical Center, like hospitals and health systems nationwide,
engaged in strategic planning to maintain financial viability and improve the
scope and quality of health care services provided to its community in light of a
changing and highly competitive health care environment. Unlike many other
health systems, including its competing system in Decorah, Winneshiek Medical
Center is a public institution.

While Winneshiek Medical Center and its Board of Trustees understand
their duties under Jowa law, including the duty to be open to public scrutiny, in
order to remain a viable entity, Winneshiek Medical Center believed and
continues to believe that certain planning would be necessary in closed session in
order to best maintain the hospital as a resource for the residents of Winneshiek
County.

As you stated in your letter, lowa Code §21.5(1)() permits closed sessions
for purpose of discussing “marketing and pricing strategies or similar proprietary
information . . . where public disclosure of such information would harm such a
hospital’s competitive position when no public purpose would be served by
public disclosure.” By necessity, strategic planning requires the development and
use of such proprietary business information, including marketing strategies.
Discussion of such information in public session would harm ~ if not destroy -
Winneshiek Medical Center’s competitive position. Moreover, as required by the
statute, there is no compelling or public purpose to be served by requiring
disclosure of such information at the present time, particularly in light of the fact
that Winneshiek Medical Center's competitor is under no similar obligation to
conduct its strategic planning in public.

2. Closed Sessions:

My understanding is that the Office of the Auditor’s concerns about the
closed sessions are; (1) there was a frequent number of closed sessions; (2) the
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agendas regularly included a closed session even if the session was not actually
closed; and (3) a specific reference to an exception was not provided in the
minutes and/or agenda.

As a threshold matter, it is important to note that at all relevant times
Winneshiek Medical Center was represented by highly skilled legal counsel with
extensive experience in representing public entities and hospitals. As suggested
by Attorney General Tom Miller in a number of his bulletins concerning open
meetings, Winneshiek Medical Center sought and received advice concerning the
circumstances under which sessions could be closed as well as the requirements of
public notice concerning such sessions.

With regard to the number of closed sessions, as discussed above and at
length in Mr. Wyatt's affidavit, strategic planning sessions were necessary to
discuss planning for the hospital and community’s future. Section 21.1(5)(1)()
provided an appropriate basis to close the strategic planning sessions, i.e., to
protect disclosure of marketing and pricing strategies, as well as other proprietary
information. In addition, on January 5, 2011, the Board of Trustees went into
closed session for the purpose of discussing strategic planning as it pertains to the
relationship between Winneshiek Medical Center and the Mayo Clinic Health
System, The closed session was also for the related purpose of addressing a
dispute that had arisen between the two entities concerning amounts billed and
paid under the Professional Services Agreement. The minutes of the January 5,
2011 meeting state that the closed session was pursuant to lowa Code 21(1) ¢
{(1)(L).”* The sections quoted contained a typographical error. In fact the session
was closed pursuant to subsections () and (1) of 21.5(1). Subsection (c) provides
that a session may be closed to discuss litigation strategies with counsel. It should
be noted that the dispute was resolved by a vote of the Board of Trustees in open
session on August 3, 2011, as reflected in the minutes of that meeting.

With regard to your concern that on a number of occasions “strategic
planning” was listed as an agenda item, but the meeting itself was not closed,
there appears to be no prohibition against such a practice in Chapter 21. In fact,
this contingency makes some sense, and provides flexibility in the event that a

matter arises that must be discussed in closed session or not be discussed at all. In

! As you noted, this was also used in connection with the March 2, 2011 meeting. Again this was a
typographical error and the intent was to close the session under subsections (¢) and (1) of 21.5(1}.
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addition, the agendas are identified as “tentative agendas.” As the lowa Supreme
Court explained in KCOB/KVLN, Inc.,, 473 N.\W.2d 171, 174 (Towa 1991), the term
“tentative agenda” clearly indicates that the agenda is subject to change. That
being said, the Board of Trustees has discontinued this practice. It will no longer
place “closed session” on the tentative agenda unless the Board plans at the time
the agenda is posted to actually have discussions requiring the closing of the
session.

With regard to the issue that no specific subsection of 21.5(1) was cited in as
a basis for closing a session, since October of 2011, all agendas specifically cite a
specific subsection of lowa Code §21.5 (1), {for example, Iowa Code §21.5 (1)(1)?) as
the basis of closing sessions.

3. The November 30, 2010 Board of Trustees meeting
in Rochester, Minnesota.

With regard to the November 30, 2010 Board of Trustees meeting in
Rochester, as stated in Mr. Wyatt's affidavit, the Board of Trustees determined that
it was in the best interests of Winneshiek Medical Center ~ and the provision of
effective care to the community -- to meet with decision makers from the Mayo
Clinic and Franciscan Medical Center to discuss the relationship between the
parties and revisions to the Professional Service and Management Service
Agreements. As stated in his affidavit, Mr. Wyatt believes that the meeting could
not have occurred anywhere but Rochester. The appropriateness of holding the
meeting in Rochester was confirmed by the fact that counsel attended the meeting,

You have relied on the Spirit Lake Community School District case decided
by the Dickenson County district court in 2009. However, that case is factually
very different from this case. In that case, the meeting was held 200 miles from
Spirit Lake, in Des Moines. In addition, the district court in that case (see page 8 of
the opinion) relied on an old case that stated that school boards must hold their
meetings “within the geographical boundary of the district which they
respectively represent.” There is no such requirement for county hospitals.

21t should be noted that the minutes reflect 21.5(1)(L), for clarity’s sake, as it is difficult to
read the lower case letter.
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Moreover, Rochester is 70 miles from Decorah. It was accessible via state
highway, and the manager of the competing clinic did attend. As Mr. Wyatt
stated in his affidavit, this is not much different than attendance at Board meetings
in Decorah, which rarely have more than two or three public members in
attendance.

4. Question concerning actions taken at the June 1, 2011 and
August 3, 2011 meetings.

In your letter, you ask about actions taken at the June 1, 2011 and August 3,
2011 meetings in closed session. As per our conversation, we have clarified that
there was no closed session on June 1, 2011. You have told me that you received
two copies of the June 1, 2011 meeting and no copy of the August 3, 2011 meeting
and that is where the misunderstanding arose. Accordingly, my understanding is
there is no further issue with regard to duplicate action being taken on June 1,
2011 and August 3, 2011.

5. Availability to the public of the minutes and audio sessions
of the closed sessions.

You have asked whether Winneshiek Medical Center has made available
minutes and audio recordings of sessions closed pursuant to lIowa Code
§21.5(1)(1), which provides that these must be “made available” for public
inspection when the “public disclosure would no longer harm the hospital’s
competitive position.”

As stated in Mr. Wyatt's affidavit, Winneshiek Medical Center keeps
recordings of all closed sessions, Until October of 2011, it did not create or
maintain minutes of those sessions. Until that time, it was the Board of Trustees’
understanding, confirmed by advice of counsel, that it was not required to do so,
as long as it maintained recordings of the session so that it could use those
recordings as a basis for creating minutes in the event minutes were requested,
Since October of 2011, the Board now keeps both minutes and recordings of those
sessions,

Further, Mr. Wyatt and I and/or another member of my firm, as legal
counsel, have reviewed the recordings of the sessions specified in your letter that
were closed under Iowa Code §21.5(1)(I) and believe that at the present time
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disclosure of the contents of these sessions would harm Winneshiek Medical
Center’s competitive position.

6.  Compliance with the Open Meetings law.

As stated in paragraph 28 of Mr. Wyatt's affidavit, the Board of Trustees
continues to review and evaluate its compliance with the Open Meetings law,
with the assistance of current counsel. In October of 2011, three members of the
Board of Trustees attended an Iowa Hospital Association webinar training
entitled “Iowa’s Sunshine Laws.” As of October 2011 the Board of Trustees
maintains both recordings and minutes of its closed sessions consistent with the
applicable provisions of lowa Code Chapter 21. FPurther, it has discontinued the
practice of scheduling “closed sessions” on the tentative agenda if there is no
specific reason for holding a closed session at the time the agenda is posted. In
addition, the agendas and minutes now specify a particular subsection of §21.5(1)
that the Board is relying on to close a session; the Board will continue to work on
expanding the description of the basis for its closed sessions, both on the agendas
and in minutes. Finally, through in-servicing and other training, the Board of
Trustees will continue to monitor its compliance with the Open Meetings law.

For these reasons, and the reasons stated in Mr Wryatt's Affidavit,
Winneshiek Medical Center respectfully requests that this matter be closed
without further action.

Very truly yours,
) IC.

Diane Kutzko
Attorney for Winneshiek Medical Center

DK/ kS

cc:  Andrew Van Der Maaten,
Winneshiek County Attorney
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